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LAGOS, J^:

RESOLUTION

This resolves the Motion to Discharge Accused Ernesto A.
Aspillaga To Be Utilized As State Witness filed by the Office of the
Special Prosecutor, Office of the Ombudsman.'' Accused Elenita S.
Binay filed her Opposition thereto.^

1
Dated 05 August 2015; Records, Vol. V, pp. 209-218.

Dated 21 September 2015; Records, Vol. V, pp. 248-266.
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The prosecution thereafter filed its Reply dated October 22,
2015, to which accused Binay filed her Rejoinder dated November 9,
2015.

As ground for its Motion, the prosecution avers that the
accused Aspillaga testified before the Senate Blue Ribbon Sub-
Committee on 25 September 2014 where he testified, among other
things, that no real bidding occurred while he was the head of the
General Services Office of Makati City from 1996 to 2003. He also
executed a Sworn Statement^, where he stated in detail his
knowledge about the case and his participation on the transaction
subject of the Information. The prosecution further avers that there is
absolute necessity to utilize Aspillaga as state witness and to
discharge him as such, since he will provide direct evidence that the
bidding in Makati City was simulated or rigged, upon orders of
accused Elenita Binay; that Aspillaga's testimony can be substantially
corroborated in its material points; that he does not appear to be the
most guilty as he merely followed the orders of accused Binay to
award the procurement contract to the favored supplier; and that he
has not been convicted of any offense involving moral turpitude. The
prosecution therefore asserts that Aspillaga is qualified to be a state
witness.

In her Opposition, accused Binay contends that the discharge
of Aspillaga is not warranted for patent failure of the prosecution to
satisfy the requirements of Sec. 17, Rule 119 of the Revised Rules of
Criminal Procedure.

Accused Binay argues that the testimony of Aspillaga is
immaterial and irrelevant to the allegations in the Amended
Information, as the latter is bereft of any allegation that accused
Binay conspired, confederated or acted in conspiracy with the other
accused. Therefore, Aspillaga's testimony as to what he and his
subordinates in the General Service Department did to make it
appear that there was a bidding, when in fact there was none, is only
attributable to him; and accused Binay cannot be held liable for the
individual acts of Aspillaga and his staff in simulating the bidding
process. Thus, there is no absolute necessity for the discharge of the
accused Aspillaga.

Accused Binay also avers that the proposed testimony of
Aspillaga cannot be substantially corroborated in its material points,
and that Aspillaga is the most guilty among all the accused.

^ Records, Vol. II, pp. 215-218.

'V/



Resolution
SB-06-CRM-0469

People V. Elenita S. Binay, et al.
Page 3 of 19

Subsequent proceedings on the matter are detailed hereunder:

a) In the Resolution of 22 January 2016, the Court ruled on
the motion for discharge in this manner;

"(T)he Resolution on prosecution's Motion to Discharge
Accused Ernesto A. Aspiiiaga To Be Utilized As State Witness is
DEFERRED pending a separate hearing to be held for the purpose.

Let a hearing on the exception of evidence for the discharge
of Mr. Ernesto A. Aspiiiaga be held on January 28, 2016 at 8:30 in
the morning."

b) Acting on the Motion for Reconsideration filed by
accused Binay, which was opposed by the prosecution, the Court
{Special Fifth Division), in a Resolution dated 09 December 2016,
ruled:

"Accordingly, Accused Elenita S. Binay's "Motion for
Reconsideration [of Resolution dated 22 January 2016] dated 10
February 2016, insofar as '"it prays for the denial of the
prosecution's Motion to Discharge Ernesto A. Aspiiiaga To Be
Utilized As State Witness' under Sec. 17, Rule 119 of the Revised
Rules on Criminal Procedure, is hereby GRANTED.

Pursuant to the case of Soberano vs. People, as quoted in
Yu vs. Presiding Judge, RTC of Tagaytay City, Br. 18, the
prosecution's Motion to Discharge Ernesto A. Aspiiiaga To Be
Utilized As State Witness," under Sec. 17, Rule 119 of the Revised
Rules on Criminal Procedure, dated August 5, 2015, is hereby
DENIED "

c) The prosecution thereafter filed a Motion for
Reconsideration dated December 27, 2016, seeking to set aside the
09 December 2016 ruling of the Court. To which, accused Binay filed
her Motion to Expunge With Opposition Ad Cautelam.

In a Resolution dated 03 August 2017, the Court {Special Fifth
Division) ruled:

"To be clear, the Motion to Discharge Accused Ernesto
A. Aspiiiaga To Be Utilized As State Witness can only.be filed
pursuant to Section 17, Rule 119 of the Revised Rules of
Criminal Procedure, since it is the only distinct mode which
this Court can act on in discharging an accused as a state
witness. Even assuming that the discharge was based on Section
12 of R.A. 6981 as the prosecution asserted at first instance,
petitioning the Court for the discharge of a witness under the same
provision can only be made pursuant to Section 17, Rule 119 of the
same Rules, no other"
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"WHEREFORE, the prosecution's Motion for
Reconsideration which seeks the discharge of accused Ernesto A.
Aspillaga pursuant to Sec. 17, Rule 119 of the Revised Rules on
Criminal Procedure is GRANTED.

The questioned Resolution dated December 9, 2016 is SET
ASIDE.

Let a hearing on the reception of evidence for the discharge
of accused Ernesto A. Aspillaga be held on October 4, 2017 at
8:30 in the morning.

In view of the same, the Motion to Expunge [referring to
prosecution's Motion for Reconsideration] filed by accused Elenita
8. Binay which was incorporated in her Opposition Ad Cautelam is
DENIED."

d) Accused Binay thereafter filed a Motion for
Reconsideration dated August 23, 2107, urging the Court to revisit
and reconsider its Resolution dated 03 August 2017. The prosecution
filed its Opposition thereto.

In a Resolution dated 29 September 2017, the Court (Special
Fifth Division) affirmed its earlier Resolution of 03 August 2017, thus
ruling:

"WHEREFORE, the Motion for Reconsideration filed by
accused Elena 8. Binay which seeks to (i) expunge from the
records the Prosecution's Motion cor Reconsideration dated
December 27, 2016; and (ii) consider the Prosecution's Motion to
Discharge Acccused Ernesto A. Aspillaga To Be Utilized As State
Witness dated August 5, 2015 to be denied with finality, is DENIED
for lack of merit.

The questioned Resolution dated August 3, 2017 STANDS.

The reception of evidence for the discharge of accused
Ernesto A. Aspillaga on October 4, 2017 at 8:30 in the morning
shall PROCEED, as scheduled."

The prosecution presented Aspillaga on April 3, 2018 in support
of the motion for discharge. The defense did not conduct any cross-
examination of Aspillaga.

During the hearing on July 11, 2018 counsels for the parties
stipulated that Aspillaga's Counter-Affidavit, submitted during the
preliminary investigation, forms part of the records of the case.

The prosecution and accused Binay, through counsel
thereafter submitted their respective Memoranda.
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The prosecution, in its Memorandum, attached the Transcript of
Stenographic Notes of the testimony of Aspillaga before the Senate
Blue Ribbon Committee."^

In her Memorandum, accused Binay reiterated her arguments
that the discharge of Aspillaga is not warranted since the prosecution
has not satisfied any of the requirements of Sec. 17, Rule 119 of the
Revised Rules of Criminal Procedure. It was additionally averred that
the prosecution has not proven that Aspillaga has not at any time
been convicted of any offense involving moral turpitude.

DISCUSSION and RULING

The Amended Information in this case reads:

"The undersigned Assistant Special Prosecutors, Officer of
the Special Prosecutor, hereby accuses ELENITA S. BINAY,
SALVADOR PANGILINAN, NICANOR V. SANTIAGO, JR., LUZ
YAMANE, ERNESTO A. ASPILLAGA, LI YEE SHING, JASON LI,
VIVIAN M. EDURISE AND JOHN DOES AND JANE DOES with

violation of Section 3, paragraph e of R.A. 3019, as amended,
othenA/ise known as the Anti-Graft and Corrupt Practices Act,
committed as follows:

That during the period from September to November 1999,
and sometime prior or subsequent thereto, in the City of Makati,
Metropolitan Manila, Philippines, and within the jurisdiction of this
Honorable Court, the above-named accused ELENITA S. BINAY,
being then the Mayor of Makati City, SALVADOR PANGILINAN,
being then a Member of the Sangguniang Panglunsod, NICANOR
V. SANTIAGO, JR., being then the Administrator of Makati City,
LUZ YAMANE, being then the Treasurer of Makati City and
ERNESTO A. ASPILLAGA, being then the Head of the General
Services Department and JOHN DOES and JANE DOES, acting as
such and/or as members of the Committee on Awards, while in the
performance of their official functions, committing the offense in
relation to their office and taking advantage of their official
positions, with evident bad faith, manifest partiality or gross
inexcusable negligence, did then and there willfully, unlawfully and
criminally award the contract for the Supply and Delivery of Panel
Fabric Partition and Connector Brackets for the furnishing of the
New City Hall of Makati to accused LI YEE SHING. JASON LI,
VIVIAN M. EDURISE, all corporate officers of Office Gallery
International, Inc. with business address at 153 San Francisco
Street, Mandaluyong City, through a simulated/rigged public
bidding dated 17 September 1999, based on the notice of award
dated 15 September 1999 and was also received bv Office Gallerv
International. Inc. on even date and the authority to acknowledoe/

4
Marked as Exhibit "AA" for the prosecution
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receive payment from said office dated 10 September 1999. seven
(7) days advance of the alleged date of bidding, and letter-request
to submit proposal for the same kind of furniture and equipment,

dated September 28. 2000. indicated September 14. 1999 as the
date of award of the allegedly bid contract, thus, resultina to excess
purchases and/or overprice of the said office partitions and furniture
in the amount of P21.536.873.07 more or less, based on the

approved panel connector showing the type of layout/modules vis

a-vis the approved revised furniture layout plans, thereby giving
unwarranted benefits, advantage or preference to the said Office
Gallery International, Inc. in the total amount of P72,065,037.25
and/or causing undue injury to the City of Makati in the amount of
P72,065,037.25.

CONTRARY TO LAW."

Records show that during the preliminary investigation of this
case, accused Aspillaga executed a Counter-Affidavit dated 21 May,
2004®, where he denied any wrongdoing as regards the procurement
of supplies for the Makati City Building. He also attested to the
regularity of said procurements.

On 16 July 2015, Aspillaga executed another Affidavit, with the
assistance of Atty. Cenon L. Casihan, Jr., who is also his counsel in
the instant case. This Affidavit, subscribed and sworn to before
Assistant Special Prosecutor II Charmaine M. Calalang of the Office
of the Special Prosecutor, reads:

"AFFIDAVIT

I MR. ERNESTO ASPILLAGA, of legal age, Filipino, married
and a resident of Makati City, after having been duly sworn to in
accordance with law depose and state that:

1. I am a co-accused of then Makati City Mayor, Elenita
S. Binay, wife of incumbent Vice President Jejomar C. Binay, in the
following criminal cases before the Fifth Division of Sandiganbayan:

a. SB-06-CRM-0469 for Violation of Section 3(e) of R.A.
3019, othen/vise known as "The Anti-Graft and Corrupt Practices
Act," as amended, with case title: "PEOPLE OF THE PHILIPPINES,
Plaintiff, - versus - ELENITA S. BINAY, Makati City Mayor,
ERNESTO A. ASPILLAGA, Makati City General Services
Department Head, LI YEE SHING, JASON LI, VIVIAN M. EDURSE,
All Corporate Officers of Office Gallery International, Inc. 153 San

Francisco Street, Mandaluyong City, JOHN DOES AND JANE
DOES, Accused".

® Records, Vol. 1, pp. 169-176
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b. SB-06-CRM-0470 for Violation of Section 3(e) of R.A.

3019, otherwise known as "The Anti-Graft and Corrupt Practices

Act," as amended, with case title: "PEOPLE OF THE PHILIPPINES,

Plaintiff, - versus - ELENITA S. BINAY, Makati City Mayor,

ERNESTO A. ASPILLAGA, Makati City General Services

Department Head, LI YEE SHING, JASON LI, VIVIAN M. EDURSE,

All Corporate Officers of Office Gallery International, Inc. 153 San

Francisco Street, Mandaluyong City, JOHN DOES AND JANE

DOES, Accused".

2. The above cases stemmed from the transactions

involving the supply and delivery of office furniture and partitions for

the use of the New Makati City Hall Building under Purchase Order

(PO) No. 9989 which is the subject of SB-06-CRM-0469 and PO

No. 11106 which is the subject of SB-06-CRM-0470;

3. There were five (5) Purchase Orders or procurement

transactions for the supply and delivery of office furniture for twelve

floors of the New Makati City Hall Building. Of these transactions,
three (3) were supposedly made through bidding, one through a
repeat order and the last through negotiated procurement.

4. The procurement transactions were made during the
incumbency of accused Dra. Binay (1998 to 2001) except for one
transaction which i/i^as made during the term of her husband who
returned as Mayor in 2001.

5. I was the head of the General Services Department

(GSD) of the City of Makati from 1996 to 2003.

6. As the head GSD, I supervised preparation of the

procurement and bidding for the City of Makati. The GSD acts as

the Secretariat of the Committee on Awards.

7. I was also a member of the Committee on Awards

from 1996 to 2003.

8. As head of the GSD and member of the Committee

on Awards, I could attest that although there was bidding, they
were Just "moro-moro" or "biding-bidingan". The proper process of
bidding i/i/as not followed.

9. When a. Purchase Request (PR) for procurement

reached my office, it was already signed by the mayor, with an

attached note indicating who will be the winning supplier, even

before the supposed actual bidding starts.

10. The note attached to the purchase request, indicating
the winning supplier, M^as from then Mayor Elenita Binay. (

11. I am certain that the note came from then Mayor
Elenita Binay since it was written in her hand and I am familiar with

her penmanship.
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72. Upon receipt of the purchase request, my office would
prepare all the bidding documents and submit them to the
Committee on Awards with the winning bidder already indicated.

The documents will make it appear that a regular bidding was
conducted when the truth is, there was none.

%
13. The members of the Committee on awards will then

sign the minutes of bidding with the declared winning bid without
question.

14. There was no real bidding that occurred during the

term of Dr. Elenita Binay as Makati City Mayor.

15. One of the questionable procurements that I am

referring to is P.O No. 9989 dated September 20, 1999 for the
procurement of office partitions and furniture for the New Makati
City Hall.

16. As the practice in the office, the P.R for the above
procurement came with a hand written note from Mayor Elenita
Binay.

17. Said hand written note indicated that the chosen

supplier is Office Gallery Inc.

18. Upon receipt of the said P.R. with the note from Dra.
Binay, I already knew that said procurement will be awarded to
Office Gallery Inc.;

19. Per our standard operating procedure, my office
prepared the bidding documents and I asked the assistance of
some of my staff in the preparation of said documents;

20. My staff who regularly assisted me in the preparation
of the documents was Mr. Cesar Antonio. Among the documents
he prepared were the PO, Proposal Sheets and the Notice of
Award;

21. Our office has a collection of bidding forms from
suppliers who previously transacted business with the City Hall. We
fill out these forms manually or through computer to make it appear

that these suppliers competed with the preselected supplier in a
regular bidding;

22. Our office also has a list of companies which are

either dummies, non-operational or outright fictitious. My staff will
just pick what company to use to make it appear that they
participated in a bidding.

23. After making it appear that a regular bidding was held

and won by Office Gallery Inc., PO No. 9989 was issued in favor of
Office Gallery Inc.
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24. I know for a fact that for PO No. 9989, the alleged

bidders namely, Grace Park Industry Inc. and Home Perfection
Systems Corp., did not actually participate in the bidding.

25. I am certain of this because no representative from

the above "bidders," or any other supplier ever came to my office to
inquire, secure bid documents or submit any bid or proposal in
connection with the subject project procurement.

26. I know for a fact that there was no meaningful

dissemination of the invitation to bid. The publication in a local

tabloid was Just for compliance and to avoid detection of the sham
bidding.

27. P.O. 9989 was initially dated September 15, 1999 but

the date "15" i/i/as erased and superimposed with the date "20" to

make it appear that P.O. No. 9989 was dated September 20, 1999.
This was done so as to "reconcile" the inconsistencies on the date

of the P.O. and the date of the alleged bidding which i/i/as
September 17, 2000 as reflected in the Minutes of the Bidding. If
we did not do this, the sham bidding will become obvious because
the bidding is supposed to precede the P. O. and not the other way
around.

28. With respect to the other purchase orders (P. O. No.
11106 and P.O. No. 12186) that supposedly undenfl/ent public
bidding, I also know for a fact that there was no real bidding. The
same scheme was resorted to in order to make it appear that
regular bidding i/i/as conducted.

29. I have not been convicted of any crime involving
moral turpitude.

I execute this affidavit to attest to the truthfulness of the
foregoing and I agree that this affidavit may be used for whatever
legal purposes it may serve so that truth will come out and be
preserved.

I executed this affidavit voluntarily, out of my own free will
and without any reward, threat, or coercion.

IN WITNESS WHEREOF, I have hereunto affixed my
signature this 16^^ day July 2015 at the Office of the Special
Prosecutor, Quezon City, Philippines.

(signed)

ERNESTO A. ASPILLAGA"
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This Affidavit of 16 July 2015 was then attached to the Motion
to Discharge Accused Ernesto A. Aspillaga To Be Utilized As State
Witness filed by the prosecution on August 6, 2015®.

During the hearing on the motion for discharge held on April 3,
2018, Aspillaga testified and affirmed the contents of his Affidavit^.
Pertinent portions of his testimony on direct examination are
reproduced hereunder:

" X X X

(PROS. SAGADAL):

Q: You just testified on the prescribe(d) procedure. So, my
question now is, during the time that you were the GSO,
or the head of the General Services Division, was this
procedure observed?

(E. ASPILLAGA):

A: No, Sir.

Q: Please explain, why?

A: Because, on the purchase request which is the Office of
the Department of General Services, it was already
signed by the mayor and a note was attached with the
name of the winning bidder. Sir.

Q: You mentioned of the note, to whom did that note come
from?

A: It is from the City Mayor, Sir.

Q: So, what happened after that?

A: So the GSD staff thru the Secretariat of the Committee on

Awards prepared all the documents to appear that there is a
bidding done, and there and then the Committee on Awards
will sign. Sir.

Q: What do you mean that they prepared the documents to
make it appear that the bidding i/i/as done?

A: So, the Secretariat or the staff will prepare all the documents
without any bidding, Sir.

Q: So, what are these documents. Sir?

® Prior to the filing of the Motion for Discharge, the prosecution had already commenced presentation of
its evidence on November 7, 2013, but had not yet rested its case.

' Marked as Exhibit "CC"" for the prosecution
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A: These are the Purchase Request, Notice of Bidding or
Publication, the Minutes of the Bidding Proposal, the
Proposal on Quotation, Sir.

Q: As a follow-up this bidding proposal are you referring to the
same bid proposal that is supposed to be accomplished and
submitted by the supposed bidders?

ATTY. CORONEL:

Leading, Your Honors.

JUSTICE LAGOS:

Sustain.

I will reform. Your Honors.

PROS. SAGADAL:

Q: So, what other documents is being prepared?

A: The minutes of the bidding, the Notice of Award, and the
Purchase Request, Sir.

Q: Did this Bid Proposals, who prepared these documents?

A: It is the Secretariat of the Committee on Awards, Sir.

Q: Can you still remember the name as to who this secretariat
and the staff?

A: Cesar Antonio, Sir.

Q: Where is that person now?

A: Sad to say Sir, he is already deceased.

Q: Can you recall another person?

A: Conrado Pamintuan, Sir.

Q: Where is he now, if you know?

A: I don't know if he is still connected with the govemment, Sir,
I  n the City Government of Makati.

Q: Now, this case involves the procurement of 72 million worth
of partitions and furnitures in 1999. Do you recall this
particular transaction?

A: Yes, Sir.

Q: What documents were involved in this transaction?

A: The complete documents of the bidding. Sir.
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Q; The complete documents?

A: The complete documents, Sir.

Q: What are these documents?

A: These are the purchase request, notice of bidding of
Publication, Minutes of the Meeting, Bid Proposal, Notice of
Award, and the Purchase Request, Sir.

Q: . So, how w/'as this particular procurement carried out?

A: It is then these whole documents then will be signed by the
members of the Committee on awards with the declared

winning bid without any question, Sir.

Q: So, what procedure i/i/as observed for this particular
procurement?

A: That the usual procedure was not observed. Sir, the normal
procedure what I have said. Sir.

Q: Can you elaborate how, and in what manner was the normal
procedure not observed?

A: The one you are asking, Sir, I think in a local dialect. Sir,
is: "bidding, biddingan, or moro-moro. Sir."

Q: For this particular procurement?

A: Yes, sir.

Q: Now, you mentioned that there was a, one of the documents
here is the purchase request and according to you the
procedure observed is that the purchase request is
accompanied by a Note by the mayor. Now, in this particular
transaction was that same scheme observed?

A: No, Sir because that is what is happening in our procedure.
Sir.

Q: In the particular purchase request here was there a note
also that was attached?

A: Yes, Sir.

Q: From whom did that note come from?

A: It is from former Mayor Elenita Binay, Sir.

Q: Why are you certain that the note?

A: Because it is written, it is handwritten. Sir, and I am
familiar with her penmanship. Sir."
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Q; Who was the supplier indicated in that note?

A: It is the Office Gallery, S/r.®

The prosecution's motion for discharge falls under Sec. 17,
Rule 119 of the Revised Rules of Criminal Procedure, which reads:

"SEC. 17. Discharge of accused to be state witness. — VVhen two
or more persons are jointly charged with the commission of any
offense, upon motion of the prosecution before resting its case, the
court may direct one or more of the accused to be discharged with
their consent so that they may be witnesses for the state when,
after requiring the prosecution to present evidence and the sworn
statement of each proposed state witness at a hearing in support of
the discharge, the court is satisfied that:

(a) There is absolute necessity for the testimony of the
accused whose discharge is requested;

(b) There is no other direct evidence available for the
proper prosecution of the offense committed, except the
testimony of said accused;

(c) The testimony of said accused can be substantially
corroborated in its material points;

(d) Said accused does not appear to be the most guilty;
and

(e) Said accused has not at any time been convicted of any
offense involving moral turpitude.

Evidence adduced in support of the discharge shall
automatically form part of the trial. If the court denies the motion for
discharge of the accused as state witness, his sworn statement
shall be inadmissible in evidence."

In the discharge of an accused in order that he may be a state
witness, the following conditions must be present, namely:

(1) Two or more accused are jointly charged with the
commission of an offense;

(2) The motion for discharge is filed by the prosecution before it
rests its case;

(3) The prosecution is required to present evidence and the
sworn statement of each proposed state witness at a hearing in
support of the discharge;

(4) The accused gives his consent to be a state witness; and

(5) The trial court is satisfied that:

® Transcript of Stonographic Notes during the direct examination of Ernesto A. Aspillaga on April 3, 2018,
pp. 13-17.
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a) There is absolute necessity for the testimony of the
accused whose discharge is requested;

b) There is no other direct evidence available for the
proper prosecution of the offense committed, except the
testimony of said accused;

c) The testimony of said accused can be substantially
corroborated in its material points;

d) Said accused does not appear to be the most guilty;
and,

e) Said accused has not at any time been convicted of
any offense involving moral turpitude."

There is no issue as regards the prosecution's compliance with
conditions (1), (2), (3) and (4). It is condition (5), with sub-conditions,
where the parties have opposing views.

On the Requirement of Absolute
Necessity for the Testimony of
Aspillaga.

Absolute necessity exists for the testimony of an accused
sought to be discharged when he or she alone has knowledge of the
crime. In more concrete terms, necessity is not there when the
testimony would simply corroborate or otherwise strengthen the
prosecution's evidence.®

At the time the transaction subject of this case was entered
into, Aspillaga was the Head of the General Services Office of Makati
City. Thus, the procurement of supplies, properties and equipment by
the different departments passed through, and were processed by his
office. He was also a member of the Committee on Awards.

As averred by the prosecution, Aspillaga cari provide direct
evidence that the bidding in Makati City was simulated or rigged.
Aspillaga's testimony shows first-hand knowledge and direct,
participation in the bid-rigging, although according to him, it was upon
the instruction of accused Binay, who was the mayor at that time.

Aside from Aspillaga, the prosecution has not presented any
witness who purports to have first-hand knowledge and direct
participation in the bid-rigging in Makati City. Neither has any of the

Tan V. Spouses Antazo, 644 SCRA 337, 342 (2011).

X
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other accused indicated willingness to testify on the alleged bid-
rigging.

Given the foregoing, the Court finds merit in the prosecution's
assertion that there is absolute necessity to utilize Aspillaga as state
witness.

Requirement that the testimony of
Aspillaga can be substantially
corroborated in its material points.

The discharge of an accused further requires that the testimony
of the accused sought to be discharged can be corroborated in its
material points. The rationale for such requirement is explained in
Barrettd, et al. vs. Sandiganbayan^^, to wit:

"We have repeatedly cautioned trial courts in receiving and
evaluating the testimony of a discharged accused to subject such
testimony to close scrutiny. In People vs. Tabayoyong, we held that
the testimony of a self- confessed accomplice or co-conspirator
imputing the blame to or implicating his co-accused cannot, by itself
and without corroboration, bb considered as proof to a moral
certainty that the latter committed or participated in the commission
of the crime; thus, it is required that the testimony be substantially
corroborated by other evidence in all its material points."

In his Affidavit of 16 July 2015, as well as in his testimony
before the Court, Aspillaga categorically declared that the bid-rigging
in Makati City was done upon the instruction of accused Binay.

According to Aspillaga, when a Purchase Request (PR) for
procurement reached his office, it came with an attached note from

accused Binay, indicating who will be the winning supplier. This was
even before the supposed actual bidding started. Upon receipt of the
purchase request, Aspillaga's office would then prepare all the
bidding documents and submit them to the Committee on Awards,
with the winning bidder already indicated. The documents will make it
appear that a regular bidding was conducted when the truth is, there
was none. The members of the Committee on Awards would then

sign the minutes of bidding with the declared winning bid without
question.

Aspillaga's testimony against Binay rests upon two (2) material
factual points, to wit:

G.R. No. L-57333-37; Sept. 16,1986.
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(1) The Purchase Request (PR) forwarded to Aspillaga's
office came with a handwritten note identifying who will be the
winning supplier; and

(2) The handwritten note came from accused Binay, the
Mayor of Makati City at that time.

The above are not only material points, but matters which are
vital and central to the prosecution's case. The bid-rigging is allegedly
initiated with the instruction of accused Binay on who the winning
supplier should be. The import of Aspillaga's testimony is that without
the written instruction from accused Binay, the Makati City officials
and personnel involved in the bidding process would not have acted
to simulate and rig the subject bidding.

Stated otherwise, if the link to accused Binay is not established,
then, liability would have to center on Aspillaga, who admittedly
caused the preparation of all the bidding documents with the winning
bidder already indicated, even before the scheduled bidding date.

It is therefore incumbent upon the prosecution to present other
evidence which would corroborate the above material, factual points.

When Aspillaga was asked about the handwritten note from
accused Binay, he replied:

"(PROS. SAGADAL):

Q: Who was the supplier indicated in that note?

(E. ASPILLAGA):

A: It is the Office Gallery, Sir.

Q: Do you still have that note?

A: Sorry to say, Sir, but I haven't kept that note. Sir.

Q: Why did you not keep those notes?

A: Because I know that it is wrong, so in my mind that I will
not keep any wrong notes, Sir."^^

Without any other evidence on the existence of the alleged
handwritten note sent by accused Binay, material points in the
testimony of Aspillaga regarding accused Binay's participation cannot
be corroborated.

" Transcript of Stenographic Notes on Aprii 3, 2018, pp. 17-18.

y
//
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Corroborating evidence has been defined as "additional
evidence of a different character to the same point"''

From the above definition, and even based on its plain and
ordinary meaning, corroborating evidence in this case has to be
additional evidence, other than the testimony of Aspillaga, which will
support the letter's claim that it was accused Binay who dictated upon
the procurement and bidding process. Specifically, it has to be
evidence relating to the handwritten note and instruction coming from
accused Binay.

The testimony of Aspillaga before the Senate Blue Ribbon
Committee (Exhibit "AA") cannot be considered as corroborating
evidence since it is still Aspillaga's testimony and merely reflects what
is already contained in his Affidavit of 16 July 2015, and what he
testified on before this Court on April 3, 2018. It is not evidence of a
different character. Simply put, Aspillaga cannot corroborate his own
testimony. What can be found as part of the record is Aspillaga's
original affidavit dated May 21, 2004 wherein he declared that there
was no irregularity in the biddings conducted by the accused.

The prosecution refers to "COA findings" and "bidding
documents that speak of irregularity in the procurement process" as
corroborating evidence. However, the prosecution did not specify
what these findings and documents are. Moreover, it has not been
shown how such evidence corroborate the material points of
Aspillaga's testimony relating to the handwritten note and instruction
coming from accused Binay. It is notable that none of the prosecution
witnesses from COA were also able to corroborate Aspillaga's
testimony that it was accused Binay who instructed him (Aspillaga)
through a handwritten note, to favor Office Gallery. These cannot be
considered corroborating evidence for the purpose of satisfying Sec.
17(c), Rule 119 of the Revised Rules of Criminal Procedure.

Unfortunately for the prosecution, accused Santiago and
Antonio who could have possibly corroborated Aspillaga's testimony,
are both dead. Accused Pamintuan, who was mentioned by Aspillaga
in the letter's testimony, was not presented by the prosecution to
testify. Witness Mercado only testified that he was handed a copy of
the audit report of the now deceased Santiago.

Black's Law Dictionary Free Online Legal Dictionary, 2"'' Edition. Accessed on August 9, 2018.
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The prosecution failed to establish that
Aspillaga has not at any time been
convicted of any offense involving moral
turpitude.

It is further noted that the prosecution failed to establish that
Aspillaga has not been convicted of an offense involving moral
turpitude.

While Aspillaga declares in his Affidavit of 16 July 2015 that he
has not been convicted of any crime involving moral turpitude, the
prosecution failed to substantiate or present proof of such claim.
Aspillaga's claim therefore becomes self-serving, and is considered
insufficient to satisfy the requirements for discharge under Sec. 17(e),
Rule 119 of the Revised Rules of Criminal Procedure. The High Court
has stated that Section 17, Rule 119 of the Rules of Court simply
requires "in addition to the presentation of the sworn statement of the
accused concerned, is the presentation of such evidence as are
necessarv to determine if the conditions exist for the discharge, so as
to meet the object of the law..."''^ Failing to present any other
evidence, other than the self-serving statement of Aspillaga, like
clearances from the police, NBI, DOJ or the Courts, results to the
prosecution's failure to shift the burden to accused Binay to prove
otherwise.

Having determined that the prosecution failed to satisfy the
requirements for the discharge of an accused under Sec. 17(c) and
(e). Rule 119 of the Revised Rules of Criminal Procedure, the Court
finds it unnecessary to rule on the other matters raised by the parties.

WHEREFORE, the Motion to Discharge Accused Ernesto A.
Aspillaga To Be Utilized As State Witness filed by the Office of the
Special Prosecutor, Office of the Ombudsman, is hereby DENIED.
Therefore, accused Aspillaga's affidavit dated July 15, 2015 and his
testimony made in support of the motion to discharge are
inadmissible in evidence.

" People V. Chaves, G.R. No. 131377, February 11, 2003.
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SO ORDERED.

R. LAGOS

Chairperson
Associate Justice

WE CONCUR:

THERESA V.

lOZA-ARtEGA
associate JuJtice

MARYANN E.

CORPUS-MANALAC

Associate Justice
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